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A witness need not
give testimony

that could lead to

criminal prosecution.

The privilege against self-incrimination
is primarily invoked in the context of
criminal prosecutions. As criminal practi-
tioners most frequently encounter Fifth
Amendment issues, they tend to be more
familiar with the scope and availability of
the privilege. Moreover, the Fifth
Amendment affords criminal suspects
and defendants a blanket protection
against self-incrimination. Since
there is rarely ever any question as
to whether an individual is either
a suspect or a target in an investi-
gation, the Fifth Amendment in a
criminal context is relatively easy
to identify and invoke.

Fifth Amendment issues arise in civil cases often
with little warning, however, and practitioners
who may have never represented a criminal defen-
dant are suddenly confronted with a constitutional
right primarily associated with criminal law.
Unlike criminal cases, in which a defendant is
readily identifiable and may simply refuse to take
the stand, civil litigants, witnesses, and their coun-
sel are sometimes afforded less warning—and less
time to prepare— for these issues. Accordingly, it
is beneficial for all trial lawyers to have a basic
knowledge of a Fifth Amendment application in
the civil context. :

Availability of the Fifth Amendment Privilege
Despite the U.S. Constitution’s apparent limita-
tion of Fifth Amendment rights to “any criminal
case” (as well as an identical limitation in the
Virginia Constitution'), the Fifth Amendment
privilege is available to an individual in any court
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proceeding, whether criminal or civil.? The rule
protects civil litigants and witnesses because
incriminating testimony solicited in a civil pro-
ceeding could be used against the person in a
future criminal case, which directly violates state
and federal constitutional prohibitions on com-
pelling a witness from giving “evidence against
himself”®> The privilege, however, is available only
to an individual and cannot be invoked on behalf
of a company.* Moreover, it is a “personal” privi-
lege, and a witness cannot refuse to answer to
protect another.”

In order to protect an unwitting client
against self-incrimination, a practitioner must be
able to identify the instance when invocation of
the privilege is appropriate and analyze the
applicability of the privilege. The privilege applies
to testimony that may create a reasonable appre-
hension of prosecution by the witness. But the
Fifth Amendment “does not provide a blanket
right to refuse to answer questions”® It is up to
the judge to determine whether the privilege is
properly invoked, and that means that “some
investigative questioning must be allowed.”

A witness need not give testimony that could
lead to criminal prosecution. In other words,
there must be some identifiable criminal charge
to which the questionable testimony would sup-
port or provide a link to evidence to support the
charge.?® To sustain the privilege, “it need only be
evident from the implication of the question, in
the setting in which it is asked, the responsive
answer to the question or an explanation of why
it cannot be answered might be dangerous. ...
To sustain the privilege, counsel or the witness
must demonstrate to the trial court how a prose-
cutor, “building the most unseemingly harmless
answer, might proceed step by step to link the
witness to some crime” and that such linkage not
seem incredible or remote in the circumstances of
the particular case. ‘

Although the privilege is restricted to evidence
that is testimonial in nature, it has been applied
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in other circumstances. The Supreme Court of
Virginia has held that it may be applied to discov-
ery responses.'! The Virginia Court of Appeals
has extended the privilege to “private papers”?
Practitioners should carefully distinguish, how-
ever, testimony that could result in criminal pros-
ecution from that which might result in civil,
administrative, or other punitive penalties. No
protection is afforded a client who may suffer a
penalty as opposed to criminal liability. For exam-
ple, attorney disciplinary proceedings are civil in
nature, and the Fifth Amendment privilege is not
available in a Virginia State Bar disciplinary pro-
ceeding simply because testimony could result in
disciplinary action."

Special analysis is required in situations in
which the information sought is not verbal in
nature, particularly when the evidence is the target
of a subpoena. Private papers that contain incrim-
inating information and are “testimonial or com-
municative” appear to be privileged.'* Business
records, or other records that are required to be
kept by statute, are not protected."® Also, docu-
ments that might otherwise enjoy protection but
which have been transferred to a third party are
not protected.’® When analyzing incriminating
documents, the most compelling factor to be con-
sidered is possession, rather than ownership of
those documents.”

In order to uphold criminal statutes, courts
have been careful to distinguish between commu-
nications and other evidence that could be used
in a criminal prosecution. For example, nontesti-
monial evidence such as breath and blood sam-
ples, lineups, and mug shots are not protected.
Photographs or electronic computer data are not
“testimonial,” but they certainly could be incrimi-
nating. For instance, a compromising photograph
suggesting adultery in the possession of a party to
a divorce proceeding or the computer hard drive
in a business conspiracy case where embezzle-
ment has occurred is not likely to be protected by
the Fifth Amendment. A carefully crafted sub-
poena could circumvent the privilege. In similar
instances, practitioners should not assume that
the privilege is available, or that it is definitely
enforceable if an adversary invokes it.

Methods of Invoking the Privilege Against
Self-Incrimination

Whereas a criminal defendant enjoys a blanket
protection and may simply invoke Fifth
Amendment privilege and refuse to take the
stand, offer any testimony, or answer any ques-
tions, the Fifth Amendment privilege enjoyed
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by civil litigants and witnesses is more narrowly
applied. A criminal defendant may simply refuse
to take the stand; a civil litigant or witness, how-
ever, may not refuse to take the stand and may
not refuse to offer testimony. To the contrary, in
the civil context, the Fifth Amendment privilege
extends only to specific questions. The privilege
will not be automatically sustained upon a decla-
ration by the witness or the witness’s counsel that
the response could be incriminating. For obvious
reasons, the witness need not explain in minute
detail why the response may be incriminating. To
do so may jeopardize the very protection that the
privilege seeks to establish. However, the privilege
must be invoked for each question. At trial orin a
deposition, the witness must take the stand and
invoke the privilege for each and every applicable
question posed. Only the witness, and not his or
her attorney, can invoke the privilege.' In the
context of a civil discovery process, such as inter-
rogatories and requests for admissions, the privi-
lege must be invoked in the responses.

Most Common Pitfall: Waiver of the Privilege
The privilege is most commonly waived when a
client simply answers the question posed. The
response will be considered a waiver not just to
that specific question, but also to the matter and
events relating to the question.'® Moreover, the
affirmative denial of an allegation in a pleading
may result in waiver of the privilege with regard
to specific questions posed in discovery further
along in litigation.

It is much more burdensome to invoke the
Fifth Amendment privilege as opposed to waive
it. To invoke, a witness has to invoke for each
question. But by answering one question, waiver
attaches not just to the question, but also to
related inquiries.

When analyzing incriminating documents, the most
compelling factor to be considered is possession, rather

than ownership of those documents.

Limitations On and Consequences In a

Civil Proceeding

Counsel should be aware that, although the

Fifth Amendment privilege is a right that always
accompanies a person to any legal proceeding,
there are some limitations to invoking it. The
concern usually involves the person who uses the
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privilege not to shield himself from criminal lia-
bility but as a sword to hinder the other party’s
attempts to obtain information. As explained
below, the General Assembly has diminished the
ability to abuse the privilege.

Another limitation of availability is that the
privilege cannot be invoked when the risk of
criminal prosecution has dissipated, such as when
the statute of limitations has expired. And the
privilege does not apply to embarrassing or
degrading responses, nor to testimony that may
lead to civil liability. Finally, as discussed above, it
does not protect against producing nontestimo-
nial, incriminating evidence.

Sword and Shield Doctrine

and Virginia Code § 8.01-223.1

The Virginia Supreme Court in Davis v. Davis®
set out the common law doctrine of “sword and
shield,” explaining that the privilege against self-
incrimination was intended solely as a shield.
The rule thus provides that a moving party can-
not use it as a sword to sabotage any attempt by
the other party, either during pretrial discovery
or at trial, to obtain information relevant to the
cause of action alleged and to possible defenses
of the claim.*!

This doctrine’s applicability in Virginia is
questionable in light of Virginia Code § 8.01-
223.1, which states, “In any civil action the exer-
cise by a party of any constitutional protection
shall not be used against him.” The court of
appeals has interpreted this latter provision as
superceding, at least in some instances, the sword
and shield doctrine.? In effect, the invocation of
the Fifth Amendment privilege is a weapon avail-
able to both parties that can prevent disclosure of
relevant information.

On the other hand, the impact of this protec-
tion may be minimized in the context of divorce
cases where adultery is alleged. In divorce pro-
ceedings, allegations of adultery must be proven
by clear and convincing evidence. In a case in
which the alleged adulterer’s conduct is suspi-
cious, one factor the courts consider is whether
an explanation has been provided for the con-
duct. If no explanation has been provided, then
an adverse inference may be drawn. Even when
the privilege against self-incrimination has been
invoked, it appears that, despite the protection
afforded by § 8.01-223.1, it is still possible for an
adverse inference to be drawn.?® In Watts v. Watts™,
this is precisely what the Court of Appeals did.
The husband had invoked the privilege during
deposition when asked about whether he had
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engaged in extramarital intercourse. In a footnote,
the court stated that it was “mak[ing] no negative
inference based” on this exercise of the Fifth
Amendment right.?® But the court, having found
sufficient evidence of adultery, then made the
following statement: “In [invoking the Fifth
Amendment], however, husband failed to provide
a reasonable explanation for his conduct, a matter
about which we do take cognizance”?®

On this issue, counsel should also review
Romero v. Colbow,?” a divorce case in which the
wife invoked the privilege in connection with
questions about adultery. The Court of Appeals
upheld the commissioner in chancery’s finding
that evidence was not sufficient to prove the wife
had committed adultery despite very strong sus-
picious circumstances. The commissioner, relying
on Code § 8.01-223.1, had said that the wife’s
invocation could not be used against her.?® The
Court of Appeals issued its ruling without com-
menting on this statement of the commissioner.?’

Virginia Code §$ 8.01-401(B) and 8.01-223.1
Under Virginia Code 8.01-401(B), when one
party calls another party to testify and the latter
party refuses to do so, the court may punish the
refusing party for contempt of court. In addition,
the court may punish the refusing party by dis-
missing the action (if the refusing party is the
plaintiff) and strike or disregard the plea, answer,
or other defense of the party.

Just as with the sword and shield doctrine,
the effectiveness of this provision has been dimin-
ished by Virginia Code § 8.01-223.1. One circuit

“court has ruled that Code § 8.01-223.1 is a more

specific statute because it addresses a refusal to
testify based on a constitutionally protected right
as opposed to a general refusal.*® Therefore,
under this reasoning, a party cannot be punished
for refusing to testify based on the privilege
against self-incrimination. But note that § 8.01-
223.1 applies to “a party” in a civil action; this
could suggest that if a party’s witness invokes the
privilege against self-incrimination, then the trial
court is permitted to draw an adverse inference
against that party.

Virginia Code § 19.2-270

Counsel who is attempting to counter an invoca-
tion of the privilege by the opponent should also
become familiar with Virginia Code § 19.2-270,
which provides

In a criminal prosecution, other than for
perjury, or in an action on a penal statute,
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-evidence shall not be given against the
accused of any statement made by him as a
witness upon a legal examination, in a crim-
inal or civil action, unless such statement
was made when examined as a witness in
his own behalf.

On a quick reading, the statute appears to provide
immunity from future prosecution, thereby pre-
venting the invocation of the privilege against

self-incrimination. As discussed above, in order to -

validly invoke the privilege, there must be a dan-
ger that the statement will support some part of a
criminal case against the witness. However, the
statute does not provide the type of blanket
immunity (such as derivative use or transactional
immunity) that would prevent an invocation of
the privilege. First, notice that the statute only
prevents the statement being used in a subsequent
prosecution. It does not prohibit using that state-
ment to lead to other evidence; the statute only
provides use immunity and not derivative use or
transactional immunity. This is significant
because a witness can base an invocation on the
premise that the statement, even though not
directly admissible, may lead to other evidence.

Also, the statute provides the immunity only
if the person is testifying on his own behalf. If an
attorney’s client is a witness in a litigation in
which the client has no interest, then the statute
does not apply to that witness.

Finally, the statute does not encompass per-
jury prosecutions. A client cannot invoke the
privilege because she wants to commit perjury at
a later hearing. But if the client has already given
testimony under oath in another matter and that
testimony is arguably inconsistent with what the
client intends to testify, then a valid basis likely
remains to invoke the privilege.

Conclusion

In criminal cases, the privilege against self-
incrimination frequently arises, and counsel is
typically prepared to address the issue well in
advance of the moment. In the civil arena, how-
ever, the privilege can come up unexpectedly. If
the issue is missed — or misunderstood — then
the consequences can be severe. An inadvertent
waiver of the issue will mean that the client will
be deprived of invoking a powerful constitu-
tional protection. 62
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